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NORTH CAROLINA

COUNTY OF WAKE

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 14393
LEE N. PALLES,

Plaintiff,

v.

HATTERAS INVESTMENT PARTNERS LLC, HATTERAS INVESTMENT MANAGEMENT LLC, HATTERAS CAPITAL DISTRIBUTORS, LLC, HATTERAS CAPITAL INVESTMENT MANAGEMENT LLC, HATTERAS CAPITAL INVESTMENT PARTNERS, LLC, DAVID B. PERKINS, ROBERT LANCE BAKER, ROBERT L. WORTHINGTON, ROBERT B. BROWN, ANDREW CHICA, JAMES MICHAEL FIELDS, MICHAEL J. HUTTEN, NICOLE L. PARKER and MILLISSA S. ALLEN,

                                         Defendants.









ORDER ON defendants’ motion to dismiss pursuant to rule 12(b)(6)

	Before the Court are Defendants’ Motion to Dismiss Pursuant to Rule 12(b)(6) (the “Motion to Dismiss”) and Plaintiff’s Motion for Leave to Amend Complaint (the “Motion to Amend”).  After considering the Complaint, the Amended Complaint, the briefs, and the arguments of counsel, the Court GRANTS IN PART and DENIES IN PART Defendants’ Motion to Dismiss and GRANTS IN PART and DENIES IN PART Plaintiff’s Motion to Amend.  


I.
PROCEDURAL BACKGROUND
	Plaintiff, Lee N. Palles (“Palles”), filed his Verified Complaint on August 18, 2008, in Wake County Superior Court.  Defendants filed the Notice of Designation on September 16, 2008.  This action was designated as a mandatory complex business case by Order of the Chief Justice on September 17, 2008, and assigned to the undersigned Chief Special Superior Court Judge for Complex Business Cases on September 18, 2008.  Defendants filed their Motion to Dismiss on October 6, 2008.  Plaintiff filed his Motion to Amend on November 12, 2008.  The Court heard oral arguments on both motions on January 21, 2009.  


II.
THE FACTS The facts are taken from Plaintiff’s Complaint, which the Court accepts as true for purposes of resolving the Motion to Dismiss.
A.
THE PARTIES
	Palles is a citizen and resident of Wake County, North Carolina.

Defendant Hatteras Investment Partners, LLC (“HIP”) is a Delaware limited liability company with its principal place of business in Wake County, North Carolina. 
Defendant Hatteras Investment Management, LLC (“HIM”) is a Delaware limited liability company with its principal place of business in Wake County, North Carolina. 
Defendant Hatteras Capital Investment Partners, LLC (“HCIP”) is a Delaware limited liability company with its principal place of business in Wake County, North Carolina. 
Defendant Hatteras Capital Investment Management, LLC (“HCIM”) is a Delaware limited liability company with its principal place of business in Wake County, North Carolina. 
Defendant Hatteras Capital Distributors, LLC (“HCD”) is a North Carolina limited liability company with its principal place of business in Wake County, North Carolina.
	HIP, HIM, HCIP, HCIM, and HCD will be referred to collectively as the “Hatteras Companies.”  At all times relevant, the Hatteras Companies have been affiliated entities. 

Defendant David B. Perkins (“Perkins”) is a citizen and resident of Wake County, North Carolina. 
Defendant Robert L. Worthington (“Worthington”) is a citizen and resident of Orange County, North Carolina. 
Defendant Robert Lance Baker (“Baker”) is a citizen and resident of Orange County, North Carolina. 
Defendant Robert B. Brown (“Brown”) is a citizen and resident of Wake County, North Carolina.
Defendant Andrew Chica (“Chica”) is a citizen and resident of Wake County, North Carolina. 
Defendant James Michael Fields (“Fields”) is a citizen and resident of Wake County, North Carolina. 
Defendant Michael J. Hutten (“Hutten”) is a citizen and resident of Santa Barbara County, California. 
Defendant Nicole L. Parker (“Parker”) is a citizen and resident of Mecklenburg County, North Carolina. 
Defendant Millissa S. Allen (“Allen”) is a citizen and resident of Wake County, North Carolina.
B.
THE Allegations of the complaint 
1.
PALLES’ EMPLOYMENT WITH HATTERAS
	HIM is the general partner of several investment companies registered under the Investment Company Act of 1940, including the Hatteras Master Fund, L.P. (the “Master Fund”).  (Compl. ¶ 19.)  All funds to which HIM is the general partner invest in the Master Fund.  (Compl. ¶ 19.)  Defendant Perkins has a majority membership interest in HIM and is its sole managing member.  (Compl. ¶ 19.)  Defendant Perkins also serves as President and Chairman of the Board of Directors of the Master Fund.  (Compl. ¶ 19.) 
	HIP is the investment manager of the Master Fund.  (Compl. ¶ 20.)  Perkins owns a majority membership interest in HIP and is the sole managing member.  (Compl. ¶ 20.)  HIP is entitled to a management fee from the Master Fund and certain incentive payments tied to the Master Fund’s performance.  (Compl. ¶ 21.)
	From September 1, 2006 until February 6, 2008, Palles worked for HIP as its Chief Operating Officer pursuant to an employment agreement executed on June 21, 2006, and amended on September 1, 2006 (the “COO Agreement”).  According to the COO Agreement, Palles’ employment was terminable at-will by either party.  (Compl., Ex. A, ¶ 8.)  
	At a February 6, 2006 meeting, Perkins notified Palles that HIP wanted Palles to become the managing director of Hatteras’ new venture funds.  (Compl. ¶ 31.)  At the meeting, Palles and Perkins began negotiating the details of Palles’ new position and the changes that needed to be made to the COO Agreement.  (Compl. ¶ 31.)  
	Palles subsequently e-mailed Perkins several typewritten amendments to the COO Agreement incorporating the terms allegedly discussed at the February 6th meeting.  (Compl. ¶ 31.)  Included, among other things, was a three (3)-year term of employment.  (Compl. ¶ 31.)  

Upon receipt of Palles’ typewritten amendments, Perkins made handwritten changes to Palles’ proposals.  (Compl. ¶ 32.)  The handwritten changes were later discussed at a meeting between Palles and Perkins.  (Compl. ¶ 32.)  Perkins’ handwritten changes left the employment term at three (3) years, allowed for unilateral termination for cause, and changed the bonus structure, among other things.  (Compl. ¶ 32.)  At the end of the meeting, Palles “unequivocally told Perkins that he was in agreement with all of Perkins’ changes to Palles’ typewritten amendment to the [COO Agreement] as reflected by Perkins’ handwritten markings, and the two of them shook hands and agreed that a new employment agreement had been reached.”  (Compl. ¶ 32.)  At the conclusion of the meeting, Perkins told Palles he would send him a new employment agreement that reflected the purportedly agreed upon terms (the “New Draft Employment Agreement”).  (Compl. ¶ 32.)
	Before the New Draft Employment Agreement was executed, Palles began working in his new position.  (Compl. ¶¶ 33−34.)  On February 15, 2008, Perkins delivered a copy of the New Draft Employment Agreement to Palles.  (Compl. ¶ 34.)  The copy contained the agreed-upon changes except that a one (1)-year term of employment replaced the agreed-upon three (3)-year term.  (Compl. ¶ 34.)  Palles alleges that he did not accept Perkins’ “attempted unilateral amendment to the parties’ contract, which gave Palles a three-(3) year employment term.  (Compl. ¶ 34.)
	On March 5, 2008, Perkins informed Palles that his employment was being terminated immediately and his interests in the various Hatteras Companies would be redeemed.  (Compl. ¶ 35.)  Perkins also attempted to give Palles a Resignation Agreement and a Limited Liability Company Repurchase and Mutual Release Agreement, which Palles refused to accept.  (Compl. ¶ 35.)  These two agreements forced Palles to accept “(i) certain severance payments, and (ii) repayment of his $100,000 capital contribution in HIP/HIM and $1,000 capital contribution in HCD as full redemption and release of all [his] right, title and interest in all the Hatteras companies.”  (Compl. ¶ 37.)  Palles alleges that his termination is a breach of the New Draft Employment Agreement and he is entitled to compensation for the remainder of the three (3)-year term and bonuses for 2007 and 2008.  (Compl. ¶¶ 46−55.)
2.
PALLES’ INTERESTS IN THE HATTERAS COMPAINES
	In his Complaint, Palles asserts that he is an investor and a holder of a minority membership interest in all five of the Hatteras Companies.  (Compl. ¶¶ 23, 25−27.)  As a result of these alleged interests, Palles claims certain rights with respect to each of the Hatteras Companies.  (See Compl. ¶ 40.)  The crux of this dispute is Palles’ contention that the redemption of his interests in the Hatteras Companies was in violation of the various operating agreements and should be reversed.  (Compl. ¶¶ 39, 42.)  The background and the operating agreements pertaining to each of the Hatteras Companies will be discussed separately below. 

a.
HIP/HIM
	Shortly after Palles entered into the COO Agreement, he invested $100,000 as a capital contribution to both HIP and HIM.  (Compl. ¶ 23.)  The capital contribution was made pursuant to several agreements—a letter agreement (the “Member Agreement”), the Amended and Restated Operating Agreement (the “HIP Operating Agreement”), and the Limited Liability Company Agreement (the “HIM Operating Agreement”).  (Compl. ¶ 23.)  These documents provided, among other things, that 

Palles was admitted as a member of HIP and HIM and was granted (i) the right to receive 1% of all Remaining Proceeds upon a Sale Event (as those terms are defined in the HIP Operating Agreement), (ii) a 1% Investment Percentage interest (as defined and described in the HIP Operating Agreement), (iii) a 1% Incentive Percentage interest, which meant the right to receive 1% of the Incentive Fee received by HIM from the Master Fund, and (iv) a 1% Operating Percentage interest, which meant the right to receive 1% of the net operating profit of HIP.

(Compl. ¶ 23.)  In addition, the Member Agreement stated that it would supersede any contrary terms in the HIP Operating Agreement and the HIM Operating Agreement and that Palles’ membership in HIP and HIM could not be terminated except for “cause,” as defined in the Member Agreement.  (Compl. ¶ 23.)


b.
HCD
	In January 2007, Hatteras formed HCD to act as a broker-dealer to a new Hatteras venture fund, the Hatteras Late Stage VC Fund I, L.P. (the “LSVC Fund”).  (Compl. ¶ 25.)  Palles contributed $1,000 to HCD as a capital contribution and received 100 of the 2100 Membership Units, representing a 4.74% profit sharing percentage.  (Compl. ¶ 25.)  As alleged in the Complaint, the HCD Operating Agreement provided that

(i) no assignee of a membership interest could become a member without the unanimous consent of all members, (ii) the manager shall cause to be kept at the principal office full and true books and records of account which shall be available for inspection and examination by the Members or their representatives during normal business hours, and (iii) that the HCD Operating Agreement shall not be amended without the consent of each Member adversely affected if such amendment would alter the interest of such Member in the profits, losses or distributions of the company.

(Compl. ¶ 25.)  
	On July 1, 2008, months after the March 5, 2008 meeting where Palles was allegedly terminated and his interests redeemed, a majority of the members of HCD executed a document entitled Majority Consent of the Members for HCD.  (Compl. ¶ 44.)  The document amended the HCD Operating Agreement to provide that the Managing Member “may redeem the interest of any Member . . . at any time, for any or no reason, at a price equal to the fair value of the interest, by giving written notice to the Member stating the date of redemption.”  (Compl., Ex. F.)  Perkins, as Managing Member, decided to redeem Palles’ interest effective July 10, 2009, to “address and eliminate the technical concerns that [Palles’] counsel previously voiced” about the earlier redemption.  (Compl., Ex. G.).    
	In the Complaint, Palles contends that Perkins had no right to amend the HCD Operating Agreement, that HCD had no right to redeem his interest for fair value, that he is entitled to retain a 4.74% interest in HCD, and that additional members cannot be added to HCD without his consent.  (Compl. ¶ 60.)  In addition, Palles has requested access to the books and accounts of HCD.  (Compl. ¶¶ 63−65.)




c.
HCIP and HCIM
	HCIP and HCIM are the general partner and investment manager, respectively, of the LSVC Fund.  (Compl. ¶ 26.)  Management for HIP, including Palles, became management for HCIM.  (Compl. ¶ 27.)  As result of being on HCIM’s management team, Palles, along with the other managers, received membership interests in both HCIM and HCIP pursuant to the HCIP Operating Agreement and the HCIM Operating Agreement.  (Compl. ¶ 27.)  Palles alleges that he received “(i) a 5% Incentive Percentage in HCIP, and (ii) the right to receive 5% of the Remaining Proceeds upon a Sale Event involving HCIM (as those terms are defined in the HCIM Operating Agreement).”  (Compl. ¶ 27.) 
	 Section 2.01 of the HCIP Operating Agreement and the HCIM Operating Agreement states:

[T]he business and affairs of the Company shall be carried on and managed by the Managing Members who shall have full control thereof.  No other Member shall take any part whatsoever in the management, operation or control of the business of the Company and no other Members shall have any right or authority to act on behalf of the Company in connection with any matter unless the Managing Members consent to such arrangement.

(HCIP Operating Agreement § 2.01; HCIM Operating Agreement § 2.01.)  Perkins and Worthington are the only Managing Members of HCIP and HCIM.  (Compl. ¶ 28.)  Additionally, Section 2.02 of the HCIP and HCIM Operating Agreements state that the “Managing Members shall have the authority on behalf and in the name of the Company to take any action or make any decision on behalf of the Company . . . .”  (HCIP Operating Agreement § 2.02; HCIM Operating Agreement § 2.02.) 
	With respect to withdrawals of capital, Section 4.03 of the HCIP and HCIM Operating Agreements assert that “the Managing Members have complete discretion to require the full or partial withdrawal of any Member.”  (HCIP Operating Agreement § 4.03; HCIM Operating Agreement § 4.03; see also Compl. ¶ 67.)  Palles, however, alleges that the HCIP and HCIM Operating Agreements were amended by the promises made by Perkins on February 8, 2008—specifically, that his interests in HCIP and HCIM would not be redeemed.  (Pl.’s Br. Resp. Mot. to Dismiss 15.)  Accordingly, Palles alleges the HCIP and HCIM Operating Agreements were breached.  (Compl. ¶ 69.)   Moreover, Palles alleges that Perkins breached the HCIP and HCIM Operating Agreements by failing to use good faith in violation of Section 2.05 of the agreements.  (Compl. ¶¶ 67, 69; HCIP Operating Agreement § 2.05; HCIM Operating Agreement § 2.05.)


II.
LEGAL STANDARD
	Defendants have moved to dismiss various causes of action contained in Plaintiff’s Complaint for failure to state a claim under Rule 12(b)(6) of the North Carolina Rules of Civil Procedure (“Rule 12(b)(6)”).  The purpose of a motion to dismiss under Rule 12(b)(6) is to test the legal sufficiency of the pleading against which the motion is directed.  Sutton v. Duke, 277 N.C. 94, 98, 176 S.E.2d 161, 163 (1970).  In Branch Banking & Trust Co. v. Lighthouse Fin. Corp., 2005 NCBC 3 (N.C. Super. Ct. July 13, 2005), http://www.ncbusinesscourt.net/opinions

/2005%20NCBC%203.htm, this Court summarized the Rule 12(b)(6) standard as follows:
When ruling on a motion to dismiss under Rule 12(b)(6), the court must determine “whether, as a matter of law, the allegations of the complaint . . . are sufficient to state a claim upon which relief may be granted.”  In ruling on a motion to dismiss, the court must treat the allegations in the complaint as true.  The court must construe the complaint liberally and must not dismiss the complaint unless it appears to a certainty that plaintiff is entitled to no relief under any state of facts which could be proved in support of the claim.  When considering a motion under Rule 12(b)(6), the court is not required to accept as true any conclusions of law or unwarranted deductions of fact in the complaint.  When the complaint fails to allege the substantive elements of some legally cognizable claim, or where it alleges facts which defeat any claim, the complaint should be dismissed under Rule 12(b)(6).

Branch Banking & Trust Co., 2005 NCBC 3 ¶ 8 (quoting Harris v. NCNB, 85 N.C. App. 669, 670, 355 S.E.2d 838, 840 (1987)) (citations omitted).
	Furthermore, the Court may not consider “extraneous matter” outside the complaint, or else the Rule 12(b)(6) motion will be converted into a Rule 56 motion for summary judgment.  See, e.g., Fowler v. Williamson, 39 N.C. App. 715, 717, 251 S.E.2d 889, 890–91 (1979).  However, the Court may consider documents the moving party attaches to a 12(b)(6) motion that are the subject of the challenged pleading and specifically referred to in that pleading, even though they are presented to the Court by the moving party.  See Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 60, 554 S.E.2d 840, 847 (2001) (considering a contract on a 12(b)(6) motion even though the contract was presented by the movant).  The Court is not required to accept as true “any conclusions of law or unwarranted deductions of fact.”  Id. at 56, 554 S.E.2d at 844.  Thus the Court can reject allegations that are contradicted by the supplementary documents presented to it.  See E. Shore Mkts., Inc. v. J.D. Assocs. Ltd. P’ship, 213 F.3d 175, 180 (4th Cir. 2000) (stating that the court “need not accept as true unwarranted inferences, unreasonable conclusions, or arguments”).


III.
DISCUSSION
A.  
OVERVIEW
	Defendants have moved to dismiss Plaintiff’s Sixth, Seventh, Eighth, Ninth, Tenth, Eleventh, Thirteenth, and Fourteenth Claims for Relief with prejudice.  Each of the Claims of Relief will be discussed below.

B.
SIXTH AND SEVENTH CLAIMS FOR RELIEF
	Plaintiff’s Sixth Claim for Relief is for breach of contract with respect to the HCIP Operating Agreement and the HCIM Operating Agreement.  Plaintiff’s Seventh Claim for Relief is for an accounting of HCIP and HCIM.  As a result of Plaintiff’s proposed amendments to the Complaint, Defendants no longer move to dismiss Claims Six and Seven.  (Defs.’ Reply Br. Supp. Mot. Dismiss 1, n.1.)  Accordingly, the Court need not address these claims within the context of the Motion to Dismiss. 

C.
Eighth claim for relief
	Plaintiff’s Eighth Claim for Relief is for wrongful interference with contract by Defendant Perkins.  The Court, having reviewed the pleadings and submissions of counsel and after hearing oral argument, hereby GRANTS Defendants’ Motion to Dismiss with respect to Plaintiff’s Eighth Claim for Relief with prejudice. 
	The purpose of the wrongful interference with contract tort is to afford relief “against
an outsider who knowingly, intentionally and unjustifiably induces one party to a contract to breach it to the damage of the other party.”  Childress v. Abeles, 240 N.C. 667, 674, 84 S.E.2d 176, 181 (1954) (emphasis added).  The elements of a wrongful interference with contract claim are as follows:

First, that a valid contract existed between the plaintiff and a third person, conferring upon the plaintiff some contractual right against the third person.  Second, that the outsider had knowledge of the plaintiff’s contract with the third person. Third, that the outsider intentionally induced the third person not to perform his contract with the plaintiff.  Fourth, that in so doing the outsider acted without justification.  Fifth, that the outsider’s act caused the plaintiff actual damages.

Id. at 674, 84 S.E.2d at 181−82 (internal citations omitted).  Accordingly, a party to a contract, including the party’s managing agent, cannot be liable for wrongful interference of the contract.  See Wagoner v. Elkin City Sch. Bd. of Educ., 113 N.C. App. 579, 587, 440 S.E.2d 119, 124 (1994) (“We initially note that plaintiff cannot maintain an action against the Board or Lassiter for malicious interference of contract because the Board and Lassiter, as superintendent of the Board, are parties to the contract.”).
	Based on the allegations in the Complaint, Perkins is not an outsider to the contract.  Plaintiff asserts that Perkins acted on behalf of HIP in entering a valid and binding employment agreement with Palles.  (Compl. ¶ 32.)  Moreover, Perkins is the party who terminated Palles’ employment contract.  (Compl. ¶¶ 47−50.)  It is this alleged termination by Perkins that forms the basis of the majority of the issues in this litigation.  Thus, Perkins is not an outsider to the contract, and he cannot be liable for wrongful interference with the contract.  Defendants’ motion to dismiss Plaintiff’s Eighth Claim of Relief is GRANTED, and Plaintiff’s Eighth Claim for Relief is DISMISSED with prejudice.  

D.
Ninth, tenth and eleventh claims for relief
	Plaintiff’s Ninth, Tenth and Eleventh Claims for Relief assert fraud, negligent misrepresentation, and constructive fraud, respectively.  The Court, having reviewed the pleadings and submissions of counsel and after hearing oral argument, hereby DENIES Defendants’ Motion to Dismiss Plaintiff’s Ninth, Tenth and Eleventh Claims for Relief.  In each case, Plaintiff has stated a claim upon which relief may be granted.  Plaintiff’s fraud, negligent misrepresentation, and constructive fraud claims are more appropriate for the summary judgment stage of this litigation.   


E.
Thirteenth claim for relief
	With his Thirteenth Claim for Relief, Plaintiff alleges that the conduct of the Hatteras Companies violates the North Carolina Unfair and Deceptive Trade Practices Act (“UDTPA”).  To survive a motion to dismiss with respect to a UDTPA claim, a plaintiff must allege: “(1) defendant committed an unfair or deceptive act or practice, (2) the action in question was in or affecting commerce, . . . and (3) the act proximately caused injury to the plaintiff.”  Pleasant Valley Promenade v. Lechmere, Inc., 120 N.C. App. 650, 664, 464 S.E.2d 47, 58 (1995).  Palles must “first establish that defendants’ conduct was in or affecting commerce before the question of unfairness or deception arises.”  Sterner v. Penn, 159 N.C. App. 626, 633, 583 S.E.2d 670, 675 (2003).  As this Court noted in Schlieper v. Johnson, “[w]hether an act is ‘in or affecting commerce’ is a question of law for the Court to decide.”  2007 NCBC 29 ¶ 43 (N.C. Super. Ct. Aug. 31, 2007), http://www.ncbusinesscourt.net/opinions/Schlieper%20v.%20Johnson%20 Order%20on%20 Motion%20to%20Dismiss%20Website.pdf.  “If the complaint does not allege acts in or affecting commerce, a plaintiff cannot establish a prima facie claim and dismissal under Rule 12(b)(6) is appropriate.”  Schlieper, 2007 NCBC 29 ¶ 43.

North Carolina courts have routinely held that an individual’s rights with respect to securities fall outside of the scope of the UDTPA.  The court in Sterner noted that “our Supreme Court has explicitly held that ‘securities transactions are beyond the scope’ of the UDTPA.”  Sterner, 159 N.C. App. at 633, 583 S.E.2d at 675.  Moreover, this Court declared in Garlock v. Hilliard that “[t]he North Carolina courts have consistently held that the provisions of the UDTPA do not apply to securities transactions.”  2000 NCBC 11 ¶ 24 (N.C. Super. Ct. Aug. 22, 2000), http://www.ncbusinesscourt.net/opinions/2000%20NCBC%2011.htm. 
	 The policy behind North Carolina’s decision not to include securities-related matters within the UDTPA is twofold.  First, securities transactions are already subjected to pervasive regulation by other sources.  See HAJMM Co. v. House of Raeford Farms, Inc., 328 N.C. 578, 593, 403 S.E.2d 483, 492−93 (1991).  And, second, the “legislature simply did not intend for the trade, issuance and redemption of corporate securities or similar financial instruments to constitute business activities as that term is used in the [UDTPA].”  Sterner, 159 N.C. App. at 634, 583 S.E.2d at 676.
	Similarly, the UDTPA does not apply to employer-employee disputes concerning termination or compensation.  In Buie v. Daniel Int’l Corp., the Court of Appeals affirmed the dismissal of a UDTPA claim based on the court’s finding “that employer-employee relationships do not fall within the intended scope of [the UDTPA].”  56 N.C. App. 445, 448, 289 S.E.2d 118, 119−20 (1982).  In addition, the North Carolina Supreme Court has expressly declared that the UDTPA “does not cover employer-employee relations.” HAJMM, 328 N.C. at 593, 403 S.E.2d at 492.
	In this litigation, all of Plaintiff’s causes of action are based on two broad claims:  first, that he has been denied certain rights to which he is entitled as a holder of Hatteras Companies securities; and, second, that the Defendants have breached certain employment contracts and have failed to pay him the compensation that he is owed as a result of those contracts.  Both of these claims fall squarely within the areas our courts have repeatedly held to be outside of the scope of the UDTPA.  The Court, therefore, DISMISSES Plaintiff’s Thirteenth Claim for Relief with prejudice.
F.
Fourteenth Claim for Relief
	Plaintiff’s Fourteenth Claim for Relief seeks punitive damages.  In North Carolina, “punitive damages may be awarded only if a claimant proves that the defendant is liable for compensatory damages and that the defendant is guilty of fraud, malice, or willful or wanton conduct.”  Combs & Assocs. v. Kennedy, 147 N.C. App. 362, 374, 555 S.E.2d 634, 642 (2001) (citing N.C. Gen. Stat. § 1D−15(a)).  Palles’ Ninth Claim for Relief alleges fraud.  As stated above, Palles’ fraud claim survives Defendants’ Motion to Dismiss.  Accordingly, Palles has stated a claim for punitive damages, and, therefore, Defendants’ Motion to Dismiss Plaintiff’s Fourteenth Claim for Relief is DENIED.  

G.
The Individual Defendants Other Than Perkins
	The Court hereby DISMISSES this action as against Worthington, Baker, Brown, Chica, Fields, Hutten, Parker, and Allen.  There have been no claims asserted against these individual Defendants or which require their presence in this action.



IV.
THE motion to amend
	Plaintiff has moved to amend the Complaint.  Defendants have filed limited objections to the amendments.  Plaintiff’s proposed amendments to the Complaint which are directed to the wrongful interference with contract claim, and the unfair and deceptive trade practice claim will not be allowed.  Plaintiff’s proposed amendments that relate to fraud, negligent representation, constructive fraud, and punitive damages will be allowed.  Plaintiff shall file an amended complaint conforming with this order in ten days, and Defendants shall have ten days to file an answer to the amended complaint.  Fraud claims against “the Hatteras Companies” should specify which acts are attributable to which company.


V.
CONCLUSION
	Based on the foregoing, it is hereby ORDERED, ADJUDGED, and DECREED:
	Defendants’ Motion to Dismiss is GRANTED as to Claims for Relief Eight and Thirteen.

Defendants’ Motion to Dismiss is DENIED as to Claims for Relief Nine, Ten, Eleven, and Fourteen.
Defendants Worthington, Baker, Brown, Chica, Fields, Hutten, Parker, and Allen are DISMISSED from this action.
Plaintiff’s Motion to Amend is granted in part and DENIED in part as specified in Section IV above.

IT IS SO ORDERED, this 27th day of July, 2009.

						/s/ Ben F. Tennille_________________
						The Honorable Ben F. Tennille
						Chief Special Superior Court Judge
						    for Complex Business Cases

